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Ter arrival of Minister Willis by
the Apstralis last Saturday crested
the usual bateh of sireet rumors =8
to hic instructions and the action
be would take or not take. It iz
quite safe to say, bowever, that at
present writing sbsolutely nothing
sutheptic is koown, and is not
likely to be until sfter the pew
minister has formally presented
hi= cradentisls to thiz government
and s time hss been set jor some
form of official consultation there-
afier. It is not likely anything of
importance will be known before
the steamer Chins, doe today,
gails; and it is not even certain
thst any definite information will
be availsble by the ssiling of the
steamer Australis next Ssturdsy.
Such an important matter as the
Hawsiian will not be rushed to s
settlement withont more than one
consnltstion in the usual order of
diplomstic intercourse. In the
present case the executive council
would certainly take time 0 con-
enlt the advisory council, no mat-
ter whether the policy to be pro-

posed by the United Siates
thronsk Minister Willi
shle or unfavorable t

u'-.i:

CHANGED HIS VIEWS.

A Leading Hawaiian Politician
Advocates Annexation.

We have besn permitted to read
a letter from Honoluiu sent toa
gentleman of thie city by a leading
Hawaiian politician, who until re
cently was an oppenent of annexa-
tion and a supporier of the ex-
gueen, snd whose picture has been
printed in the Herald as thatof a
determined anti - sonexationist
This patriotic native of Hawaii, in
his letter to his correspondent in
New York, writes thus:

“We Hawaiisnz are anxious to
know what our destiny is to be,
and whst iz Cleveland’s policy, 80
far s we are concerned. 1 was not
st first in favor of annexation,
which, as [ sm plessed to know,
it advocated in America by the
Sun ; bat, sfier due consideration,
I have come to the conclusion that
annexation, pure snd simple, is the
only salvstion for our Hawail. 1
am now, therefore, a rank annexs-
tionist."”

This correspondent, as we learn,
is not the only Hawsiisn of im-
poriance who, after seeing his pic-
tore in the Herald, has changed
his views on the subject of sonexa-
tion. He i & man of large in-
fizence.

We regret to say that we cannot
give him the informstion that he
desires concerning * President
Cleveland’s policy” in the case of
Hawaii. We should like to be able
te offer the assurance that

eht
¥ ¢31

policy will be thst which, as the |

Hawsiian writer saye, holds out
the only hope for the salvation of
Hawsil. But we can only say 1o

bizm, in the plaintive old lsnguage
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'In the Supreme Court of the Hs.
! walian Islands.
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Where the trial Judee allowed and gave &
request foc instruction in wnling and
modified it by an sddition thereto, the
addition being taken down by a steno-
;.-:smz and therealter transcribed and
al the stxtute (Chap. 55
1857), was complied with.

Part payment on & note made by an me-
signee under an assignment by the
msker of all his property to realize up-
on and distribute among his creditors
pro rata, is pot a payment from wiich
& new promise of the ongEinal deblor
could be inferred to take the note oot
of the statete of Iimitations

| Mere scceptance of a pro rata dividend on
an assignment for the benefit of credi-
tors does not imply an agreement o
relingaish the residue of the debt

The deed of awignment did not contain an

agreement that the receipt by the cred-
itor of his proportion of the prooceeds
of the debtor's propesty should be m
{ull satisfaction of the debt and ihe
creditor made no promise to that effect
Held, it was erronecus to instruct the
ury that il they find that the socept-
tance of a smaller sum by the creditor
was in (ol satisfaction for the note,
ther might find for the defendant. The
charge should have been tha! there was
no evidence of 4 relesse or of any
asTeement for a release of the clsim by
the plaintiff

A colisteral benefit such as the prompt

! proceeds of a debtor’'s prop-
be a wald

CFIXICS OF TEE COURT Y JUDD, C4

This iz an action of assumpsit to
recover the balspce due on 8 promis-
sory pote parable on demsnd made
by Tai Lung Co. in faver of L. Ablo
for §$764 20, dated the 23 April, 1883
It appesrs that on the 14th June.
1885, the defendant then being a
etorekeeper in Kohsls, Hawaii, ooder
the name of Tai Lung & Co.. made
sn assignment of &1l his property to
Kimo Pske and C. Bolte to realize
upot and distribute among his F{ec_ii-
tors pro rats. The assigpees sold the

roperty and paid dividends %0 the
Eruggors in 1858, one of 15 t?e: cent.
on February 11th snd the finsl cne
of 7% per cent. on the 16th July. On
these dates H. Hsckfeld & Co. were
owners of the note in question, by
delivery sod indorsement in blssk
| L. Ahlo, waiving notice; protest and
| demsnd, snd this firm indorsed on
the note “Rec’d 1st dividend of estsle
of T.L. & Co. Feb. 11, '56—§14552;
July 16, 86—8$72.76." The note also
besrs the statement writlen across
ite face “Seitled July 17, *86. by L.
| Ablo. H H_& Co. by E. Sahr;" and
it theraby became again the property
! of the plaintiff The tam claimed in
| the declsration amounted, with in
jerest to Tth Joope, 1892, when
the deelaration wss sworn fo,
to $92980. The statote of limita-
tions was pleaded and it bsd run
against the notes &t the date of suit
(six years from the date of the npote
beipg April 3, 1889), unless the last
psyment msde, 16th Jaly, 1885, tock
the note out of the statule. The jory
found s verdicet for the defendsnt.
The plsintifi’s bill of exceptions
raises as the first point, thst the
tria! Judge of the Circnit Court,
| First Cirenit, in giviog the sesond
instruction Lo the jury asked for by
| the plaintif bsving modified it, did
not observe the terms of the ststute
| governing such cases, to wit, Sec. 5,
| Chap. 56. Laws of 1892, The charge
| ssked for was: )
| “If the jary believe from the evi
dence that defendsant. or any one on
his behslf snd with bis sanction made
| & payment on soccount of said note
| within six years prior to June 24,
1892, then the statate of limitstions
hss not yet run sgainst it” The
Court sliowad this instroction snd
| gave it, sdding “That is to ssy,
| that 1t 1s evidence thst there has
been & pew promise thst the
etstute does pot ran.” This second
past for ipstroction is marked

i
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ord of the case the exact words of
the Court in giving tha law to the
jury so that it not be depen-
dent on mere mamory for ite repro-
daction. We consider thst the sta-
tote wae complied with in this case.

The addition made the Court
was ilsw. Avngell on Limitations,
S&mm “An acknowledgment
or pew promiss msy be inferred from
the fact of psri psyment of a con:
tract within six years.” ete. Part
payment is only prima facie evidence
snd may be rebutted by other ewi-
dence. and by the circumstances
' under which it 15 made. Cases cited
in Note to Angell, Sec. 240. The

d | Court csunot imply a promise from

the mere fact of part t as an
inference of law. It must be left to
the jurs. White v. Jordan, 27, Me.,
30

| We will next consider the emlf:tion
taken to the granting of the defend-
ant’s request for instruction, “that
psyments on account on plaintifi's
note made by defendant’s assignes
without defendant’s antharity arenot
evidence of 2 pew ise on the
part of defendsot and will not take
the note out of the operation of the
statute of limitatiops.”

The t weight of authority sus-
tains this proposition. [Reed ¢, Jels-
son, 1 R.I.B1. The bead note is, A
deed of assignment made by a debtor
far the payment of certain debts and
for the payment of his debts gener-
ally, sod partial payments made by
the sssignee to a creditor, is not saf-
ficient evidence of s new i=a to
avoid the statnte of limits-
|tions™ The fscts of this case are
| very similsr to those of the one at
bar. They were even more favor-
$ t-otthe gmsixlﬁ' fc;r :ﬂm assignor

. after the sale of the mgu'h'

and bafore payment of the ‘gﬁ end,
designated to the assignese the note
in sait as one of the claims provided
for by the sssignment. The Coart in
s well considered decision hold that
the assiguea {or the bepefit of credi-
| tors is not sn agent of the assignor,

but au indepepdent cootractor, re-

sponsible to the creditors for the

propar performance of his trust.

In Camplel . Baldwis, 130 Mass.

200, it was said that “the ground
on which &8 part opayment
is beld to take 8 case cut of the sta-
tute, is that such payment is & volup-
tary admission by the debtor that the
debt is then due, which raises a new
promise by implication to pay it or
the balanee. To bave this effect it
must be such an acknowlegment as
ressonably leads to the inferencs
| that the debtor intended to repew his
promise of payment” “In the case
! 8t bar the plaintiff execated 8 mort-
| gsge in which he gave to the mort-
gagee 8 power to sell the estate and
to appropriste the proceeds to the
payment of the mortgage debt. Bat
this eannot be fairly be construed as
an suthority to the mo to make
| 8 pew promise on behalf of the mort-
gagor to pay the debt, so as to avoid
| the ststute of limitations.”

In Resece oo, Hale, T Gray, 274; Sted-
dard ca. Doane, 1d. 887, and Robinson vs.
Thomas, 13 Gray, 381, it was held that
the insertion of a debt in a schedunle
of creditors, filed and sworn to by 8
debtor under proceedings in insoly-
ency is not soch an scknowledgment
as will take the debt oot of the sta-
tate of limitations. The psyment of
s dividend by an sssignee nnder in-
solvent laws will not take the residue
of the debt ont of the statute of limi-
tations as against the debtor” In
the second of these cases Chief Jus-

| tice Shaw said: “To have this effect
{of & new promise) it is manifest that
the psyment must be made by the
debtor, or by his order. or by an
agent fully authorized for the pur-
pose. It is an act of his mind, from
| which the implied promise to psy
| the residue of the debt srises. We
are of opinion that 8 payment by an
sssignes In insolvency is not & psy-
ment by the insolvent or his order,
within the meaning of this rnle. The
| assignee is bound by law to pay the
dividend which has been ed,
| he is the debtor to that amount. The
| original debtor cannot delay or pre-
| vent such payment if he wounld. It
| is not & personal or voluntary set of
| the insolvent.”
| This ressoning is applicable to the
case at bar, the only difference being

of his native country : *Aloha pui | = lowed” in the margin svd the | thet hers the assignee takes his an-
loa '"—New York Sun. sddition made by the Court was de- | thority from the of sssignment.
e s — BRSO liverad orslly nm:li taken down b_vlt_be It is bald in Grest Britain that s

i at the Fair. stepographer sod traoscribed. The | psyment of dividends by an official

Etinais it the i statute seferred to directs the Court | essignee does not take claims ont of

L. A Thurston, comimissioner- | to write in the margin of requests | the ststute. Davies vs. Edwards, 6 Eng.

general for Hawaii, writes to Dirse-
tor-General DeYoung of the Mid.
winter Fsir that he has concloded
the contract for the arection of the
Voleano Cyclorams building in
Sunset city, and that work will be
begun on it next week. Mr. Sesses,
who is to be manager of the Ha-
waiian exhibit st the fair, will ar-
rive in San Francisce within a few

and no time will be lostin

puiting that feature of the exposi- |1

tion in position.—S. F. Paper.

' | the
whole charge shell be taken

for ipstroctions, “given” or ‘re-
| fased,” sccording s the Court shall
spprove or disspprove of them. It
| aleo preseribes that it is competent
| for tne Court t¢ modily an instroe-
tion sod to give in its modified form.
{ “but in sueh manper that it shall
distinetly appsar whsat ipstroction
wss given snd what refosed, in
| whols or io part. All writien re-
guests for instructions shall be filed

in the csuse, snd shall be of the
mm% odify

in DO case q , I or

ssme to the jary.” Sec. 2
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pot orally qualify, ify or explein
charge to the jury anless the
down at
ten aod

thereafter transcribed and The
provisions is to =e—
| cure in writing s & part of the ree-
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L& o 020, Ecerelt ca. Robertaon, 1
Ellis & Ellis, 15.

We have fonnd one case whera itis
beld thet the payment of & dividend
by & trustee, under s deed to trustees
in trast for the benefit of creditors,
was treated as the set of the makers
by their agent and as evidence of a
new i Barger ©s. Durvia, 22
Barb,69. Bat this case is di
proved in Picket wa. Kisg, 34 Barb.,
193, where the Coart bold thst an
assignee is not &0 agent suthorized
to repew & debt, or take it out of the
statate of !im.in.tiona, as against the

#:ndplﬂﬂ?repngmtmunm

of a copstructive pew assump-
tion of the debt by the debtor.™
T- Pirdatl v« F 3r 2l s

Falls vs.
g o of the divi
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Court say, “The only promise made
h,m:hutni:nm':tmd =
i no

is therein suthorized to
ise for him.

knowledge.” This view is also held
in Parson vs. Qlark, 59 Mich. 418,
sod in Marienthal vs. Mosler, 16
Ohioc St. 566. We heartily adopt it.
The facts and circumstances of ;lho
psyment in question not being dis-
puted, and tgoy not showing a new
promise by Tai Lung, a direction to
the jury might well have been asked
for and given that the part pay-
ment by Bolte to Hackfeld & Co. did
not take the note out of the statute.
The Court in the case at bar
ch the jury that “if they be-
Ii that while the note was so
held by Hackfeld & Co., they re:
ceived payment of & certain sum
upon it ander the sssignment which,
as between the ies, that is fo
say. Tai Long and Hseldeld & Co.,
was in full payment of it, then that
was an extingoishment of the claim.
Bat if you find that'it was merely a
payment on acconnt and that such
endorsements of payments were
made by the anthority of Tai Lung,
that is to say if Hackfeld & Co.
credited these amonnts upon the
note by the authority or with the
consent of Tai Lung. then that is
evidence of a new promise and will
dste from the date of the payment,
the latter payment being as I read it
July 16th, 1886, the sait having been
brooght on the 24th Jupe, 1892. If
ou find from the evidence that
eld & Co. did receive a small
portion of the note as full satisfac-
tion for the note, then yon must find
for the defendant. If. however, you
find that they did not do so, but
these credits which were made u}i‘on
the note were by the authority of Tai
Lung, then that is evidence for sou
to consider whether or not there has
been a new promise.”

Was it proper to leave to the jury
the guestion whether the remain-
der of the debt was released
by Hackfeld & Co.* We find
it laid down in well accepted aun
thority that, in general, the accapt-
ance of & less sum of money than is
setually due is not & satisfaction of
the debt and will not extinguish it,
though it was agreed by the ereditor
to operate as such, as there is no
consideration for the relinguishment.
This rule is considered so harsh and
so violative of good faish that courts
are disposed to take out of the rule
all those cases where there was sny
new consideration or where thare
was aoy collstersl benefit received
by the creditor. “Courts have de:
Eu‘wd from it on slight distinctions.”

ellogg vs. Richards, 14 Wend., 116:
Brooks vs. White, 2 Met., 285.

“The rule and the reason were
purely technical, and often fosterad
in bed faith.” '

“The history of judicial decisions
upon the subject has shown a con-
stant effort to escape from its absor-
dity and injustice.” Harper vs.
Graham, 20 Ohio, 106.

The jury had before them the fact
of the taking of all the defendant’s
goods from his store to be sold for
the bepefit of his ereditors. This in-
sured the creditors that the debtor’s
property wonld promptly be spplied
to their debts and they received 22}
per cent. From thesa facts the jury
might well find that this collateral
benefit was s suffiient consideration
and so an agreement to accept in full
could be supported. This was a
much more substantial considerstion
than some that were beld good by
the sncient anthorities, as in Pin-
pnel’s case, 5 Coke, 117, where the
gift of s horse or the like is stated to
be good ecopsiderstion though of
far less value than the debt released,
aud as stated in Sibrer vs. Tripp, 15
M. & W,37, that if & piece of paper
or a stick of sealing wax is snbstitut-
ed the in may be carried ont. We
find in 18 Am. & Eog. Eneye. of
Law, dp 232, that it was held in
Arpold vs. Bailey, 24 S. Car., 493,
that the acceptance in writing of the
terms of sn assignment zzr the
benefit of creditors, accompanied
by & receipt of a portion of
the proceeds of the assigoed
estate, is us: sufficient consideration to
support the sgreement to receipt in
fn.ﬁ. and neither the acceptance nor
the receipt nead be under seal”

Bat in this csse, as we find by a
reference to it in Jaffrey vs. Steed-
msan (So. tCar.).. ézd Sih ., 632, the
assignment provi at every ac
cepting creditor shall recsive the sum
?ippo:ﬁoned to him in foll satisfac-

on.’

of 1 which contammed an
mmdelqdouuotm
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action on thenote. Bank of

his | §

s H. | ployed by the Government

% e im- | denre on both sides, we find
vhswaidnn | petlamna 4y enstein the verdiet. The

whether a new promise to pay the
debt was made by Tai Lung after the
t of :ll:ln dg:;dend.

t is true that jury may bave
found against thodai:!dnta npon
all the points; a special verdict wonld
have made this elear; but as the
instruetion ing the release
may have misled the jory and di-
verted their attention from the
other ‘Eoin:s. we are obliged fo sus
tain the- exception on this point,
being the refusal to grant the fourth
instruction asked by plaintiff, and
grant a new trial.

The plaintiff also excepted to the
verdict as contrary to the weight of
evidence. It appears that plaintiff
showed a copy of = letter addressed
to defendsnt dated February 6th,
1889, requestin, t of the
pote, and sta that he received a
reegly in eourse of mails in which
defendant said he bad not then the
money to pay, but wonld settla it by
and by. This letler was pot pro-
duced. Defendant denied receiving
the letter and answering 1. We
find no presumption from the fact
that a letter was sent that it was
answered or answered in any partie-
ular wey. -

As to other verbal promises raid
by plaintiff and others to have been
given by defendant—these were de-
nied by defendant, and this was laft
to the jury. It wasfor them to de
cide and not for the Conrt. We over:
rula this gronnd of exception.

C. W. Ashford for plaintiff; F. M.
Hateh for defendant.

Honolulu, November 2, 1593,

In the Sapreme Court of the Ha.
waiian Jslands.

Seerewser Team, 1893,

Canr Hzwoca wvs. Tur Hawinuas
GOVERNMENT.
EEFORE JUDD, ©. 4., BICKERTON, AXD

YREAR, 1.

The evidence sustaining the verdici, the
Court refuse to set it aside,

OPINION OF THE COURT BEY JUDD, C.J.

The verdict of the jury in this case
baving been for defendant, the
plaintiff excepted to it and moved
for @ new trial on the gwnnd.that it
was contrary to law and the evidence.
The action was in asspmpsit for
$1554.29 with interest, for expenses
incurred and ontlays made by plain-
tiff residing in Bremen, Germaoy, as
an agent of the Board of Immigra-
tion of the Hawaiian Government in
endeavoring to secure immigrants to
this conntry either from the Madeira
or the Azores Islands. The asccount
shows an expenditure of $4622.79
during 1889 and 1890 by plaintiff in
this behalf and a credit of £3000 on
the 26th Februsry, 1890, which the
evidence shows was paid by the Plan-
ters’ Labor and Supply Company.
The sction is for the residue with in-
terest. The item contested by de-
fendant at the trial was ths sslary
and travelling expenses of one P. A.
Dias, who went from Honolualn to Ms-
deira via Bramen and his return fare,
amounting in all to $2955.98. It was
clasimad by defendsnt that Dias was
not employed by the Government,
bat was sent by kfeld & Co.

It will be seen that the payment of
$3000 on this account more than dis-
charged the ontlays for the personal
expenses of the plaintiff Henoch and
dischar, of the claim made
on secount of the employment of
Dias. The charge {or the salary and
expenses of Diss went to the jury
under instructions which ware not
ex to. The sending of Mr.
Dias was five months before the ap-
johicet o B

@ that if they
found that Mr. Digs was not em-

v they would
not hetgm in charging defend-
ant wi ary previoas to plain-
$iff 's own intment. 8 phiw
to intifi's appointment, if they
should find that Mr. Di

nf'.l

The Oregon, the largest battle
ghip ever built in America, was
successfully launched on October
26th at the Union Iron Works,
San Francisco. The shipyard at
Potrero and all the surrounding
territory was black with people
who were anxious to see the mon-
ster take her first salt water bath.
A large platiorm was constructed
around the bow of the battle ship,
and on this was assembled Gov-
ernor Markham and staff, Mayor
Ellert, and other dignitaries of the
state and city, officers of the United
States army and navy in full uni-
form, and others to whom invifs-
tions had been issued. Governor
Pennoyer of the webfoot state was
not present, but was n%rmted
by General Compson of Portland.
A large number of citizens of our
neighboring state, however, were
there and aided in swelling the
glad acclaim as Uncle s
youngest slid from her cradle into
the waters of the bay. At a sigoal
from Irving M. Scott at 11:52 A, .
Miss Eugenia Shelby, representin
the city of Portland, cut the co
that released the remaining shore
that held the veszel on the ways,
and asthe ponderous mass com-
menced to slide Miss Daisy Ains-
worth, representing the state of
Oregon, broke a bottle of wine
against its bows and gave it its
| hame, Miss Dolph, who was to
assist in the launching, was un-
| avoidably absent. As the vessel
|slid into the water she created- a
huge wave, which rolled on the
shore and wet a pumber of people
there and caused the bark J. D.
Peters, which was anchored near
by, to roll as if she were in a hea
seaway. After the launch a lun
was served in the shipyard to the
invited guests, and congratulatory
speeches were made.—S. F. paper.
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